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QUESTIONS PRESENTED 

 

I. Under Article III of the United States Constitution, did the Department of 

Defense engage in a final federal action ripe for judicial review when it 

executed a mineral rights lease that granted a private corporation the right 

to extract mineral resources by hydraulic fracturing? 

II. Under the National Environmental Policy Act, did the Department of 

Defense engage in a major federal action requiring an Environmental Impact 

Statement when it leased its mineral rights in the former Fort Watt, thereby 

permitting hydraulic fracturing operations to commence under the 

Department’s control? 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

 Petitioner, Friends of Newtonian—the plaintiff in the United States District 

Court for the Western District of New Tejas and the appellant before the United 

States Court of Appeals for the Fourteenth Circuit—respectfully submits this brief 

on the merits in support of its request that this Court reverse the judgment of the 

court of appeals.  

OPINIONS BELOW 

The opinion of the United States District Court for the Western District of 

New Tejas is unreported. The opinion of the United States Court of Appeals for the 

Fourteenth Circuit appears in the record on pages 3–18. 

STATEMENT OF JURISDICTION 

The United States Court of Appeals for the Fourteenth Circuit entered its 

final decision on October 15, 2013. (R. at 3). Petitioner timely appealed to this 

Court. This Court has jurisdiction under 28 U.S.C. § 1254 (2012).  

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 This case involves interpretation of Article III of the United States 

Constitution, the Administrative Procedure Act (APA), 5 U.S.C. §§ 701–706 (2012), 

and the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321–4370 (2012). 
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STATEMENT OF THE CASE 

I. Statement of Facts 

 

Fort Watt and the Department of Defense 

Fort Watt was a military base in the northern sector of New Tejas that once 

housed the 2014th Airborne Division and served as a command post for nuclear 

missile detection. (R. at 4). In 2001, the Department of Defense (“DoD”) first 

considered closing Fort Watt as part of a larger effort to reorganize its installation 

infrastructure. (R. at 3–4). The DoD relocated all mission and critical personnel, 

with all remaining positions at the base to be eliminated. (R. at 4).  

After determining that Fort Watt should be closed and the land sold, the 

Defense Base Closure and Realignment Commission (“Commission”) completed its 

site visit to Fort Watt in 2002 before notifying the public of the impending sale of 

the Fort Watt land. (R. at 5). Although the Commission received few comments, 

there were a number of comments expressing concern for the proposed 

decommissioning and sale. (R. at 5). 

The Commission prepared a draft Environmental Impact Statement (“EIS”) 

discussing the environmental impacts of selling the land. (R. at 6). The EIS also 

detailed potential alternative and future uses for the land, including oil recovery 

and extraction. (R. at 6). One method of extraction briefly discussed was hydraulic 

fracturing (“fracking”), but the Commission determined that fracking was 

economically infeasible at that time. (R. at 6). 
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Fort Watt is Sold and Construction Begins 

 Fort Watt was approved for sale in November 2002. (R. at 8). In 2003, the 

DoD sold the surface rights to the former Fort Watt to multiple buyers, including 

Mainstay Resources, Inc. (“MRI”), which purchased the surface rights to 750 acres. 

(R. at 8). The sale of surface land did not include mineral rights, which the DoD 

exclusively retained. (R. at 8). On June 1, 2003, the DoD leased MRI the mineral 

rights on the 750 acres MRI purchased. (R. at 8). Pursuant to the lease, MRI held 

the mineral rights to the property for “20 years and as long thereafter as production 

continued in paying quantities.” (R. at 8). The DoD retained a participating royalty 

interest in the mineral rights, and would receive monthly royalty payments of one-

fourth of the gross proceeds from sales of oil and natural gas produced on MRI’s 750 

acres. (R. at 9). Additionally, the DoD had the right to inspect MRI’s operations at 

least once quarterly to evaluate MRI’s compliance with the lease. (R. at 9). The DoD 

reserved the power to veto, based on national security concerns, the entities to 

which MRI could sell oil and natural gas produced on the leased property. (R. at 9). 

The lease also placed a duty on MRI to market the oil and natural gas extracted 

from the land. (R. at 9). These and other relevant portions of the mineral rights 

lease are included in the Appendix. 

 After the lease was signed, MRI began construction on the property, which 

includes a shallow valley and part of the surrounding foothills. (R. at 10, 8). MRI 

planned two drilling sites, named Watt 1 and Watt 2, located at the southwest edge 

of the valley and the northern edge near the foothills, respectively. (R. at 10). The 
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New Tejas River flows along the western edge of the valley and crosses the border 

between New Tejas and Newtonian. (R. at 8).  

 MRI decided to delay drilling for a number of years to focus on modern 

fracking procedures. (R. at 10). MRI has spent the last six years investing in and 

developing massive fracking technology. (R. at 10). The DoD sanctioned MRI’s 

decision to reconfigure Watt 1 and Watt 2 for fracking. (R. at 10). After 

reconfiguration, the well at Watt 1 extended 8,200 feet into the ground and 

branched out 3,750 feet horizontally. (R. at 10). The well at Watt 2 extended 12,175 

feet into the ground and branched out 5,400 feet horizontally. (R. at 10). Before 

drilling could commence on its scheduled date of February 1, 2011, this suit was 

filed. (R. at 10).   

Friends of Newtonian File Suit 

In January 2011, Friends of Newtonian (“FON”) filed suit for declaratory and 

injunctive relief to enjoin fracking at Watt 1 and Watt 2. (R. at 11). FON is a 

Newtonian-based environmental group; its aim is to “build widespread citizen 

understanding and advocacy for policies and actions designed to manage and 

protect Newtonian’s and the United States’ environmental health.” (R. at 11). FON 

asserts that chemicals used in fracking could cause irreparable harm by leaching 

into the New Tejas River, which is essential to recharging freshwater reservoirs and 

aquifers in Newtonian. (R. at 11). FON’s objective is to ensure that the DoD 

completes an EIS addressing the environmental effects of fracking before the 

proposed project continues. (R. at 11). 
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II. Nature of the Proceedings 

 

The District Court 

In January of 2011, FON filed a lawsuit against the DoD in the United States 

District Court for the Western District of New Tejas. (R. at 11). FON sought a 

preliminary injunction against the DoD to prevent the fracking operations, and 

argued that the DoD engaged in a “major federal action significantly affecting the 

quality of the human environment” when it entered into the lease with MRI, 

retained a royalty interest in the mineral rights, and sanctioned fracking. (R. at 12). 

FON argued that these actions required the DoD to complete a new EIS. (R. at 12). 

The DoD argued its only significant involvement in the project was the collection of 

royalty payments, which did not rise to the level of a major federal action. (R. at 12). 

The district court denied FON’s request for a preliminary injunction. (R. at 12).  

The Circuit Court 

FON appealed the district court’s decision to deny a preliminary injunction. 

(R. at 12). On October 15, 2013, the Fourteenth Circuit Court of Appeals affirmed 

the district court’s decision by denying FON’s request for a preliminary injunction. 

The circuit court held that FON stated a claim ripe for judicial review. (R. at 14). 

However, the circuit court held that FON failed to demonstrate that it was likely to 

succeed on the merits because the DoD had not engaged in a major federal action 

requiring an EIS. (R. at 17). The circuit court found that the district court properly 

denied a preliminary injunction to FON. (R. at 18).  
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SUMMARY OF THE ARGUMENT 

 This case concerns the DoD’s lease of and participating royalty interest in the 

mineral rights of the former Fort Watt to MRI. This Court should affirm the circuit 

court’s finding that there was a final federal action ripe for judicial review because 

the execution of the lease between the DoD and MRI constituted a final federal 

action. Additionally, the lease of and participating royalty interest in the mineral 

rights of the former Fort Watt constitutes a major federal action requiring the 

completion of an EIS. Accordingly, this Court should reverse the portion of the 

circuit court’s judgment that held that the DoD’s action was not a major federal 

action requiring an EIS.  

I. Ripeness 

This Court should affirm the circuit court and find that the claims brought 

before it are ripe for judicial review. The ripeness of a claim is dependent on a 

finding that the issues presented are fit for judicial review and that withholding 

court consideration would impart a significant hardship on the complaining party. 

In the present case, the issues are fit for judicial decision because the DoD 

has taken a final agency action and there is no other adequate remedy available in 

a court. By executing the mineral rights lease with MRI, the DoD has consummated 

its decisionmaking process. Because the lease grants MRI the right to frack on the 

land in question and obligates MRI to market the oil and natural gas extracted and 

pay the DoD royalties, the execution of the lease is an action from which legal 

consequences will flow. Further, there is no other adequate remedy available 
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because NEPA does not contain a private right of action. Any private right of action 

that does exist would not be adequate to rectify the significant environmental 

harms resulting from fracking. 

Withholding court consideration would impart a significant hardship on FON 

because the agency action adversely affects interests germane to the organization’s 

purpose, and those harms are of a strictly legal kind. FON has an interest in the 

environmental health of Newtonian, and fracking without the completion of an EIS 

will undoubtedly generate environmental consequences. Further, the DoD harms 

FON’s an interest in proper compliance with NEPA by failing to complete an EIS. 

The harms alleged are of a strictly legal kind because the agency action gives MRI 

the power to begin fracking, and the potential environmental harms stem directly 

from that grant of legal authority. Therefore, this Court should affirm the circuit 

court’s determination that FON’s claims are ripe for judicial review. 

II. Major Federal Action 

NEPA requires federal agencies to complete an EIS for any major federal 

action that significantly affects the quality of the human environment. A project 

undertaken by a nonfederal actor can be classified as a major federal action if the 

project is subject to the control and responsibility of a federal agency. However, 

substantial disagreement exists among the circuits as to the proper standard for 

assessing the requisite amount of control and responsibility a federal agency must 

possess to classify a project undertaken by a nonfederal actor as a major federal 

action.  
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 This Court should not adopt the standards set forth in the minority of 

circuits, which focus primarily on funding and legal conditions precedent, because 

they are narrow and contravene the purposes of NEPA. This Court should adopt the 

standard set forth in the majority of circuits, which focuses on the control a federal 

agency has over the nonfederal actor. This standard comports with the 

congressional intent underlying NEPA, which mandates a broad reading of major 

federal actions.  

 Under the majority standard, the DoD’s lease of and participating royalty 

interest in the mineral rights transforms MRI’s fracking into a major federal action. 

This major federal action requires an EIS because it is distinct from the 

decommissioning and sale of Fort Watt, for which an EIS was completed. Moreover, 

fracking will significantly affect the quality of the human environment because it 

radically changes how the land is used, and could irreparably harm the New Tejas 

River. Therefore, this Court should reverse the circuit court’s determination that 

the DoD’s action was not a major federal action requiring an EIS.  

ARGUMENT 

This Court reviews the denial of a preliminary injunction under an abuse of 

discretion standard. McCreary Cnty. v. ACLU, 545 U.S. 844, 867 (2005). The legal 

rulings underlying the ultimate conclusion on the injunction, however, are reviewed 

de novo. Id. A party seeking injunctive relief must establish that “he is likely to 

succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an 
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injunction is in the public interest.” Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008). In 

essence, “the basis of injunctive relief in the federal courts has always been 

irreparable harm and inadequacy of legal remedies.” Sampson v. Murray, 415 U.S. 

61, 88 (1974) (citing Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 506–07 (1959). 

While NEPA does not dictate substantive results, it serves a vital two-prong 

purpose: 1) mandating that federal agencies consider possible environmental 

impacts resulting from their actions, and 2) allowing the public to participate in the 

agency decisionmaking process via input regarding environmental impacts. U.S. 

Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 768 (2004). To accomplish its aims, 

NEPA requires federal agencies to complete an EIS in connection with all 

“proposals for legislation and other major Federal actions significantly affecting the 

quality of the human environment.” 42 U.S.C. § 4332(C) (2012). 

I. THE EXECUTION OF THE MINERAL RIGHTS LEASE CONSTITUTED A 

FINAL FEDERAL ACTION RIPE FOR JUDICIAL REVIEW 

 

 Article III of the United States Constitution mandates that the federal 

judiciary only hear “cases” and “controversies” that come before it. U.S. CONST. art. 

III, § 2. The Case or Controversy Clause thus requires “a real, substantial 

controversy between parties having adverse legal interests” and “a dispute definite 

and concrete” before this Court can decide an issue. Babbitt v. UFW Nat'l Union, 

442 U.S. 289, 297–98 (1979) (quoting Railway Mail Ass’n v. Corsi, 326 U.S. 88, 93 

(1945)). The ripeness doctrine developed from the need for judicial efficiency and the 

Article III limitations on judicial power. Reno v. Catholic Soc. Servs., Inc., 509 U.S. 
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43, 57 n.18 (1993). The determination of ripeness is a purely legal question reviewed 

de novo. See, e.g., Lopez v. City of Houston, 617 F.3d 336, 339 (5th Cir. 2010). 

 The purpose of the ripeness doctrine, as it relates to administrative law, is to 

prevent this Court from “entangling [itself] in abstract disagreements over 

administrative policies.” Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967). 

Ultimately, there are two prongs in the test for ripeness: 1) the issues presented 

must be fit for judicial decision, and 2) withholding court consideration must impart 

a significant hardship on the party bringing suit. Id. at 149. 

A. The Issues Presented Are Fit for Judicial Decision. 
 

The fitness of an issue for judicial decision depends on a finding that this 

Court has the authority to review the presented issues. Neb. Pub. Power Dist. v. 

MidAmerican Energy Co., 234 F.3d 1032, 1038 (8th Cir. 2000). In the present case, 

judicial review arises from the APA, 5 U.S.C. §§ 701–706. Absent a clear and 

convincing finding that Congress intended to preclude judicial review, there is a 

strong presumption that this Court has authority to review the DoD’s actions under 

the APA. Japan Whaling Ass’n v. Am. Cetacean Soc., 478 U.S. 221, 230 n.4 (1986). 

Section 704 of the APA states that an agency action is subject to judicial 

review either when made reviewable by statute or when the agency’s action is 

“final” and there is no other adequate remedy available in a court of law. There is 

no statutory right to judicial review in the DoD’s organic statute. 10 U.S.C. § 111 

(2012). As such, judicial review of the DoD’s actions is contingent on this Court 

finding that the DoD took a final agency action when it executed the mineral rights 
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lease with MRI, and that there is no other adequate remedy available to FON. See 

Pub. Citizen v. U.S. Trade Representative, 5 F.3d 549, 551 (D.C. Cir. 1993). 

1. The Execution of the Mineral Rights Lease Constitutes a Final Agency 

Action.  

 

  An agency action is “final” within the meaning of the APA when it marks the 

consummation of the agency’s decisionmaking process and when the action is one by 

which rights or obligations have been determined or from which legal consequences 

will follow. Bennett v. Spear, 520 U.S. 154, 177–78 (1997); see also Columbia Broad. 

Sys. v. United States, 316 U.S. 407, 418–19 (1942) (finding finality when the agency 

actions were “promulgated by order of the Commission and the expected conformity 

to them cause[d] injury”). 

a. The execution of the lease marks the consummation of the 

agency’s decisionmaking process.  

 

The consummation of the decisionmaking process occurs once the agency 

“render[s] its last word on the matter.” Harrison v. PPG Indus., Inc., 446 U.S. 578, 

586 (1980). In practice, this occurs when the agency takes “a definitive position” on 

an issue. Williamson Cnty. Reg’l Planning Comm'n v. Hamilton Bank of Johnson 

City, 473 U.S. 172, 191 (1985) (finding final agency action once an agency 

determines how it will apply regulations to a piece of land).  

Contrary to the findings of the court below, the DoD reached the 

consummation of its decisionmaking process in the present case when it executed 

the mineral rights lease with MRI, not when the Fort Watt land was first sold. The 

decisionmaking process began in 2001 when the DoD first considered closing or 
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realigning the Fort Watt installation, (R. at 3), and culminated with the lease 

agreement in 2003 that granted MRI the right to frack at Watts 1 and 2. (R. at 8). 

The DoD has not taken any further action relating to Fort Watt, demonstrating that 

the DoD has “rendered its last word” regarding the land. The sale and subsequent 

lease of the land indicates that the DoD has taken “a definitive position” on the 

issue because it entered a legally binding agreement conveying the last of its rights 

to the land. As such, the mineral rights lease sufficiently consummates the DoD’s 

decisionmaking process for a showing of finality under section 704 of the APA. 

b. The execution of the lease is an action by which rights or 

obligations have been determined, or from which legal 

consequences will follow. 

 

An agency action becomes properly reviewable under section 704 of the APA 

when it results in rights or obligations that arise out of the “consummation of the 

administrative process.” Chi. & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 

103, 112–13 (1948); see also Interstate Commerce Comm'n v. Atl. C. L. R. Co., 383 

U.S. 576, 602 (1966) (noting that an agency action is subject to judicial review when 

it determines “a right or obligation so that legal consequences will flow therefrom” 

(internal quotations omitted)).  

The rights or obligations that arise from a final agency action can include the 

right to engage in resource exploration. In Lujan v. National Wildlife Federation, 

497 U.S. 871 (1990), an environmental group challenged actions taken by the 

Bureau of Land Management, an agency engaged in withdrawing parcels of land for 

retention by the government. The environmental group argued that the withdrawal 
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of certain lands would open the lands up to mining activities, thereby destroying 

their natural beauty. Id. at 879. During litigation, the parties filed an affidavit with 

the Court, stating that a private corporation sought a permit from the Bureau to 

mine on a parcel of withdrawn land. Id. at 892 n.3. While ultimately finding that 

most of the actions taken by the Bureau were not yet ripe for judicial review, the 

Court noted that “[i]f that permit is granted, there is no doubt that agency action 

ripe for review will have occurred.” Id. 

 Like the mining permits in Lujan, the lease executed by the DoD in the 

present case allows MRI to engage in the exploration and exploitation of mineral 

resources. (R. at 8). Not only does the mineral rights lease grant MRI rights to the 

oil and natural gas on 750 acres of land, it also places on MRI certain obligations to 

the government. (R. at 9). Specifically, MRI must market the extracted resources, 

pay the DoD one-fourth of the gross proceeds from oil and natural gas production, 

allow the DoD to conduct periodic site visits, and provide the DoD control over to 

whom oil or natural gas can be sold. (R. at 9). These rights and obligations arise 

directly from the mineral rights lease, executed as the consummation of the DoD’s 

decisionmaking process. 

 Because the execution of the mineral rights lease constitutes the 

consummation of the DoD’s decisionmaking process through which legal rights and 

obligations have been determined, the agency’s actions are sufficiently “final” for a 

ripeness determination. 
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 2. There Is No Other Adequate Remedy Available in a Court. 

 

 Under section 704 of the APA, this Court can review a final agency action “for 

which there is no other adequate remedy in a court.” The phrase “adequate remedy” 

is a common law term of art signifying available damages that are sufficient to 

make the plaintiff whole. Bowen v. Massachusetts, 487 U.S. 879, 925 (1988) (Scalia, 

J., dissenting) (citing William Holdsworth, A History of English Law 457 (Methum 

Sweet & Maxwell 7th ed. 1956)). As a general rule, challenges to agency action will 

not be affected by the “other adequate remedy” provision because they contest 

statutes or regulations that do not provide claims for damages. Id. at 926 n.4.  

In the present case, FON seeks an injunction contingent on the DoD’s 

performance of its procedural obligations under NEPA. NEPA does not grant any 

alternative claims that FON could pursue, leaving no other adequate remedies. U.S. 

Trade Representative, 5 F.3d at 551 (“In drafting NEPA, however, Congress did not 

create a private right of action.”); see also Noe v. Metro. Atlanta Rapid Transit 

Auth., 644 F.2d 434, 439 (5th Cir. 1981) ("Our research has failed to disclose 

anything to suggest a Congressional intent to recognize an implied judicial remedy 

for an alleged violation of NEPA."). Even if another remedy were available to FON, 

it would not be sufficiently adequate given the environmental consequences that 

would result from fracking without the completion of an EIS. See Amoco Prod. Co. v. 

Gambell, 480 U.S. 531, 545 (1987) (stating that environmental injury “can seldom 

be adequately remedied by money damages and is often permanent or at least of 

long duration, i.e., irreparable”).  
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Because the DoD performed a final agency action and there is no other 

adequate remedy available to FON, the provisions of section 704 of the APA are 

satisfied and the issues are fit for judicial review.  

B. Withholding Court Consideration Would Impart a Significant Hardship on 

Friends of Newtonian. 

 

To determine whether withholding court consideration would impart a 

significant hardship on FON, this Court should evaluate “the degree and nature of 

the regulation's present effect on those seeking relief.” Toilet Goods Ass’n v. 

Gardner, 387 U.S. 158, 164 (1967). If the agency action results in consequences that 

will be “felt immediately by those subject to it in conducting their day-to-day 

affairs,” then withholding court consideration imparts a significant hardship. Id. at 

164. As such, the timing of the challenge is integral; if requiring a challenge at a 

later time would result in “irremediably adverse consequences,” the hardship 

element is established. Id. at 164–65. Otherwise, a challenger must wait until the 

harm is more imminent and certain to seek judicial review. See Ohio Forestry Ass'n 

v. Sierra Club, 523 U.S. 726, 734 (1998). Ultimately, a showing of hardship is 

dependent on “adverse effects of a strictly legal kind” arising out of the agency 

action. Nat'l Park Hospitality Ass'n v. DOI, 538 U.S. 803, 809 (2003).  

Under these standards, withholding court consideration in the present case 

would impart a significant hardship on FON of a strictly legal kind. 
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1. The Hardship of Withholding Court Consideration Would Be 

Particular to Friends of Newtonian. 

 

 Under the ripeness doctrine, it is not enough that withholding court 

consideration creates a hardship—that hardship must ultimately affect the party 

bringing suit. Abbott Labs., 387 U.S. at 149. When the aggrieved party is an 

organization, hardship is established where the agency action inflicts harm against 

some interest germane to the organization’s purpose. See Ohio Forestry Ass’n, 523 

U.S. at 733–34 (calling the impact on the organization’s interests “an important 

consideration in light of this Court's modern ripeness cases”). 

a. The execution of the mineral rights lease harms Friends of 

Newtonian’s environmental interests. 

 

FON has an interest in the maintenance and preservation of the Newtonian 

environment and the New Tejas River. See Sierra Club v. Morton, 405 U.S. 727, 734 

(1972) (finding environmental well-being to be deserving of judicial protection); 

United States v. SCRAP, 412 U.S. 669, 684–85 (1973) (stating that an 

environmental organization could challenge the agency’s failure to complete an EIS 

on its activities in Washington when that organization’s members use the forests, 

streams, and mountains in the Washington metropolitan area). FON is an 

organization dedicated to “build[ing] widespread citizen understanding and 

advocacy for policies and actions designed to manage and protect Newtonian’s and 

the United States’ environmental health.” (R. at 11). The group is actively engaged 

in both raising environmental awareness in Newtonian and litigating claims 

against entities who threaten the environment. (R. at 11). Any environmental 
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consequences that arise out of agency action, like the consequences resultant from 

fracking near the New Tejas River, would impart a significant hardship on the 

group sufficient for a ripeness analysis.  

The environmental impact that fracking operations would have on the 

Newtonian environment deserves this Court’s consideration. While fracking has not 

yet commenced, “[o]ne does not have to await the consummation of threatened 

injury to obtain preventive relief. If the injury is certainly impending, that is 

enough.” Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 581 (1985) 

(quoting Reg’l Rail Reorganization Act Cases, 419 U.S. 102, 143 (1974)).  

Given that the mineral rights lease has already been executed and the 

drilling sites have been reconfigured, fracking operations at Watt 1 and Watt 2 are 

“certainly impending.” The only way to determine the extent of the damage fracking 

will cause to the New Tejas River is for the DoD to complete an EIS on fracking 

operations being commenced under the mineral rights lease. There will be no better 

time for this Court to consider the issues; withholding court consideration on the 

grant of an injunction at this point means fracking could immediately commence 

without an EIS being completed.  

b. The execution of the mineral rights lease harms Friends of 

Newtonian’s interest in proper compliance with the law. 

 

 FON has an interest in the DoD’s obligations to follow the law and publish an 

EIS under NEPA. See Andrus v. Sierra Club, 442 U.S. 347, 350–51 (1979) (finding 

that “[i]f environmental concerns are not interwoven into the fabric of agency 

planning, the ‘action-forcing’ characteristics of [NEPA] would be lost”). If no EIS is 
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given where one is due, “environmental enhancement opportunities may be foregone 

and unnecessary degradation incurred.” Id. (internal quotations and citations 

omitted). Given the potential consequences arising out of the DoD’s failure to 

adequately consider the environmental effects of its actions, the publication of an 

EIS under NEPA represents “a procedural requirement the disregard of which could 

impair a separate concrete interest of” FON. Lujan v. Defenders of Wildlife, 504 U.S. 

555, 572 (1992).  

FON has an interest in the completion of an EIS following the execution of 

the mineral rights lease. The DoD’s failure to complete the statement thereby 

constitutes harm against the organization’s environmental interests. The grant of 

an injunction is the only way to ensure that the EIS is completed. If this Court 

withholds consideration of the need for an EIS, FON would face a significant 

hardship because there will not be a future time to complete the EIS; the fracking 

operation is imminent, and delaying judicial review until after fracking commences 

would render the procedural challenge irrelevant.  

2. The Hardship Imparted on Friends of Newtonian Qualifies as a 

Significant Hardship of a Strictly Legal Kind. 

 

In determining whether withholding court consideration would impart a 

significant hardship of a strictly legal kind, this Court must first determine that the 

agency action results in consequences that would traditionally qualify as harm 

under the law. Ohio Forestry Ass’n, 523 U.S. at 733. As such, withholding court 

consideration imparts a significant hardship sufficient for ripeness if the agency’s 

actions  



19 

 

command anyone to do anything or to refrain from doing anything . . . 

grant, withhold, or modify any formal legal license, power or authority 

. . . subject anyone to any civil or criminal liability . . . [or create] legal 

rights or obligations.  

 

Id.  

 In the present case, the DoD’s execution of the mineral rights lease granted 

legal license to and created legal rights and obligations for MRI. Pursuant to the 

lease executed by the DoD, MRI is licensed to exploit oil and natural gas on 750 

acres of land adjacent to the New Tejas River. (R. at 8). MRI’s right to exploit 

mineral resources permits the use of fracking, from which the alleged 

environmental harms will arise. Because the hardship imparted on FON stems 

directly from the license and rights created by the mineral rights lease, the 

hardship resulting from withheld court consideration is of a sufficiently “legal” kind 

for a ripeness determination. See Ohio Forestry Ass’n, 523 U.S. at 733 (noting that 

an environmental group faces legal harm where agency action grants an entity the 

legal right to cut trees). 

This Court should find that FON’s claims are fit for judicial review under the 

APA because the DoD took a final agency action when it executed the lease 

agreement with MRI, and there is no other adequate remedy available to FON in a 

court of law. To withhold court consideration would impart a significant hardship on 

FON, given the legal consequences of the lease agreement in relation to the 

environmental interests germane to the group’s purpose. Without court 

consideration of the sought-after injunctive relief, the fracking project will 

commence without an EIS, thereby leading to irremediably adverse consequences. 
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Furthermore, to deny the matter as not ripe for judicial review would set precedent 

with potentially devastating environmental repercussions, as environmental groups 

would be precluded from bringing suit for NEPA violations until after the damage 

had already been done. Instead, this Court should find that the execution of the 

lease meets all requirements of the ripeness doctrine, and that the matter is 

thereby subject to judicial review. 

Moreover, an organization “injured by a failure to comply with the NEPA 

procedure may complain of that failure at the time the failure takes place, for the 

claim can never get riper.” Ohio Forestry Ass’n, 523 U.S. at 737. Because the 

execution of the lease constituted a major federal action under NEPA, FON’s claims 

became ripe when the DoD violated its obligation to complete an EIS. 42 U.S.C. § 

4321 (2012).  

II. THE DEPARTMENT OF DEFENSE’S LEASE OF PORTIONS OF THE 

FORMER FORT WATT TO MAINSTAY RESOURCES, AND ITS 

PARTICIPATING ROYALTY INTEREST IN THE MINERAL RIGHTS 

THEREIN, CONSTITUTES A MAJOR FEDERAL ACTION REQUIRING AN 

ENVIRONMENTAL IMPACT STATEMENT PURSUANT TO THE 

NATIONAL ENVIRONMENTAL POLICY ACT.  

   

Congress enacted NEPA to require federal agencies to consider the 

environmental impacts of their significant undertakings. U.S. Dep’t of Transp., 541 

U.S. at 756–57. NEPA aims, in part, to maximize beneficial use of the environment 

without harming it or exposing people to health and safety risks. 42 U.S.C. § 

4331(b)(3) (2012). In enacting NEPA, Congress was particularly concerned with “the 

profound influences” of things like “resource exploitation, and new and expanding 

technological advances.” 42 U.S.C. § 4331(a). NEPA requires federal agencies to 
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complete an EIS in connection with all “proposals for legislation and other major 

Federal actions significantly affecting the quality of the human environment.” 42 

U.S.C. § 4332(C).  

 When the DoD executed the mineral rights lease with MRI, it federalized 

MRI’s mineral extraction operation by retaining control over that operation. The 

lease thus transformed MRI’s decision to utilize fracking into a major federal action. 

Because of the potential for significant environmental effects resulting from 

fracking, the DoD had an obligation under NEPA to complete an EIS before 

sanctioning MRI’s decision to frack. Accordingly, the circuit court erred in finding 

that there was no major federal action in this case requiring an EIS.  

A. The Mineral Rights Lease Between the Department of Defense and Mainstay 

Resources Transforms Mainstay’s Fracking into a Major Federal Action. 

 

Congress established the Council on Environmental Quality (“CEQ”) within 

NEPA and tasked it with developing national policy regarding the environment. 42 

U.S.C. §§ 4342–4347 (2012). The CEQ has accordingly promulgated definitions 

designed to clarify NEPA provisions. See 40 C.F.R. §§ 1508.01–1508.28 (2013). 

Definitions propounded by the CEQ are “entitled to substantial deference.” Andrus, 

442 U.S. at 358.    

The CEQ definitions provide that a project involving nonfederal actors may 

be a major federal action if it includes “effects that may be major and which are 

potentially subject to Federal control and responsibility.” 40 C.F.R. § 1508.18 

(2013). One category of federal actions includes “[a]pproval of specific projects, such 

as construction or management activities located in a defined geographic area.” 40 
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C.F.R. § 1508.18(b)(4). The term “major federal action” should be broadly construed 

to effectuate congressional intent, and resolution in favor of applying NEPA is 

preferred where there is some doubt as to whether the agency should prepare an 

EIS. Hart v. Denver Urban Renewal Auth., 551 F.2d 1178, 1180 (10th Cir. 1977).  

 Courts assessing major federal actions have established rules to fill in the 

inevitable, lingering gaps left by broad statutory definitions. Substantial 

disagreement remains among the circuits as to the requisite amount of authority, 

control, and responsibility that a federal agency must possess to federalize a project 

undertaken by a nonfederal actor. See, e.g., Save Barton Creek Ass’n v. Fed. 

Highway Admin., 950 F.2d 1129, 1134 (5th Cir. 1992); Vill. of Los Ranchos de 

Albuquerque v. Barnhart, 906 F.2d 1477, 1482 (10th Cir. 1990). Ultimately, the 

circuits have divided into three groups, each applying a different standard to assess 

when a federal agency is sufficiently involved in a nonfederal actor’s project to make 

the project a major federal action. Whether a federal agency possesses control over a 

nonfederal action is a question of law and must be reviewed de novo. Sw. 

Williamson Cnty. Comm’n Ass’n, Inc. v. Slater, 243 F.3d 270, 278 (6th Cir. 2001); 

United States v. S. Fla. Water Mgmt. Dist., 28 F.3d 1563, 1572 (11th Cir. 1994).  

1. This Court Should Decline to Apply the Third and Eighth Circuits’ 

“Legal Condition Precedent” Standard Because It Unduly Narrows the 

CEQ Regulations. 

 

Assessing whether a project is federal, Third and Eighth Circuit courts ask 

whether federal agency action “is a legal condition precedent to accomplishment of 

an entire project.” NAACP v. Med. Ctr., Inc., 584 F.2d 619, 629 (3d Cir. 1978); 
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Winnebago Tribe of Neb. v. Ray, 621 F.2d 269, 272 (8th Cir. 1980). A “legal condition 

precedent” may be found where federal government leases, permits, licenses, and 

certificates are necessary for private party action. NAACP, 584 F.2d at 632. The 

absence of a legal condition precedent is fatal in these circuits to a claim that a 

nonfederal actor’s project is a major federal action. See id. at 633 (holding that no 

major federal action existed because the federal agency’s approval was not legally 

required for the project to commence). 

 The Third and Eighth Circuits’ legal condition precedent standard narrows 

the CEQ regulations in such a way that the regulations’ plain language is rendered 

meaningless. Codified in the CEQ regulations, the provision describing major 

federal actions explains that “[a]ctions include . . . projects and programs entirely or 

partly financed, assisted, conducted, regulated, or approved by federal agencies.” 40 

C.F.R. § 1508.18(a). The Third and Eighth Circuits ignore the CEQ’s list of factors 

that define major federal action by looking only to legal conditions precedent as a 

test of federalization. For example, a project may be “assisted,” “financed,” or 

“regulated” by a federal agency without any of those actions being legally necessary 

for the project to go forward. By narrowing the definition of major federal actions, 

the Third and Eighth Circuits do not afford the CEQ regulations the “substantial 

deference” they are due. Andrus, 442 U.S. at 358. Because Congress established the 

CEQ for the purpose of using its expertise to guide national environmental policy, it 

would obstruct Congress’ intent for circuit courts to develop rules that change how 

CEQ policy is implemented. Therefore, this Court should decline to apply the legal 
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condition precedent standard to determine if MRI’s fracking is a major federal 

action. 

2. This Court Should Decline to Apply the Ninth Circuit “Partnership” 

Standard Because It Contravenes the Purpose of NEPA. 

 

 The Ninth Circuit finds that projects by nonfederal actors are federalized if a 

“partnership” exists between the federal agency and the nonfederal entity. See Fund 

for Animals, Inc. v. Lujan, 962 F.2d 1391, 1397 (9th Cir. 1992) (holding that state 

action was not federal because the state had not partnered with a federal agency). 

Partnership with the federal government occurs when a nonfederal entity receives 

federal goods, services, or money to complete a project. Id. In practice, Ninth Circuit 

courts often require federal funding to find that a project is federalized. State of 

Alaska v. Andrus, 591 F.2d 537, 541 (9th Cir. 1979) (“Where federal funding is not 

present, this court has generally been unwilling to impose the NEPA 

requirement.”). But in some cases, the Ninth Circuit concludes that projects are 

federal in the absence of federal funding if resources are supplied by a federal 

agency. See Sierra Club v. Hodel, 544 F.2d 1036, 1044 (9th Cir. 1976) (“By entering 

into a contract to supply the power to the project and to construct the transmission 

line to the plant, the agency has so federalized the entire project that it has become 

‘major Federal action.’”).    

 The Ninth Circuit partnership test relies too heavily on federal financing and 

narrows NEPA’s applicability to a limited range of projects in which a federal 

agency directly contributes funds or significant resources. Because “NEPA declares 

a broad national commitment to protecting and promoting environmental quality,” 
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Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348 (1989), and 

mandates that agencies comply “to the fullest extent possible” with its provisions, 

42 U.S.C. § 4332, it should be broadly construed. As with the Third and Eighth 

Circuits’ standard, the Ninth Circuit standard ignores the plain language of the 

CEQ regulations, which state that projects may be federal not only when financed, 

but also when “assisted,” regulated,” or “approved” by a federal agency. 40 C.F.R. § 

1508.18(a). Applying the Ninth Circuit standard means federal agencies will be able 

to avoid their procedural obligations for projects with potential significant 

environmental impacts simply by avoiding contributing the threshold money or 

resources. This standard gives agencies the discretion to choose how to conduct 

projects to circumvent NEPA. But Congress did not intend procedural NEPA 

requirements to be discretionary or flexible. Calvert Cliffs' Coordinating Comm., 

Inc. v. U. S. Atomic Energy Comm'n, 449 F.2d 1109, 1114 (D.C. Cir. 1971). 

Therefore, this Court should reject the Ninth Circuit standard applied by the court 

below to assess whether MRI’s fracking is a major federal action. 

3. This Court Should Apply the “Control” Standard Used by the Majority 

of Circuits Because It Best Aligns with CEQ Regulations and the 

Purpose of NEPA.  

 

In the Second and Fourth Circuits’ analysis of project federalization, the 

focus is on federal agency control. Courts in these circuits have determined that a 

project undertaken by a nonfederal actor is a major federal action if it cannot “begin 

or continue without prior approval of a federal agency,” and the agency has 

discretion over the outcome. Md. Conservation Council, Inc. v. Gilchrist, 808 F.2d 
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1039, 1042 (4th Cir. 1986) (quoting Biderman v. Morton, 497 F.2d 1141, 1147 (2d 

Cir. 1974)); see also Sugarloaf Citizens Ass’n v. Fed. Energy Regulatory Comm’n, 959 

F.2d 508, 512 (4th Cir. 1992) (holding that no major federal action existed because 

the nonfederal actor could commence the action without federal agency approval 

and could essentially disregard the agency’s recommendation). 

Like the Second and Fourth Circuits, the First, Fifth, Sixth, Tenth, and 

Eleventh Circuits focus on whether the federal agency’s approval is a prerequisite to 

the nonfederal actor’s conduct, and whether the agency controls the outcome of the 

project. Mayaguezanos por la Salud y el Ambiente v. United States, 198 F.3d 297, 

301–02 (1st Cir. 1999) (applying the twofold Fourth Circuit standard for major 

federal actions, requiring that federal approval be a prerequisite to a project and 

the federal agency have some control over the outcome of the project); Save Barton 

Creek Ass’n, 950 F.2d at 1135 (holding that the nonfederal project could not be 

considered a major federal action because the project was completed without federal 

approval or authorization, the Fifth Circuit Court of Appeals stated that “the 

federal agency must possess actual power to control the nonfederal activity”); Sw. 

Williamson Cnty. Comm’n Ass’n, Inc., 243 F.3d at 279–81 (referencing the Fourth 

Circuit standard, the Sixth Circuit Court of Appeals concluded that a project 

undertaken by a nonfederal actor is a major federal action if the project requires 

federal agency approval); Vill. of Los Ranchos de Albuquerque, 906 F.2d at 1482 

(applying a federal agency’s “ability to influence or control the outcome in material 

respects” as a test of federalization, the Tenth Circuit Court of Appeals found that 
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mere advice about a possible location for constructing a bridge was not sufficient 

control over the project to make it a major federal action); S. Fla. Water Mgmt. 

Dist., 28 F.3d at 1572 (finding that the federal agency had no decisionmaking 

authority, the Eleventh Circuit Court of Appeals held that the federal government 

did not possess the requisite authority and control to federalize the project).   

Furthermore, these circuits have established that a nonfederal action can be 

classified as a major federal action despite a lack of federal funding. See Save 

Barton Creek Ass’n, 950 F.2d at 1135; Md. Conservation Council, Inc., 808 F.2d at 

1042. Although federal funding is one indication that a major federal action is 

present, an absence of federal funding is not conclusive proof that an action is not 

federalized for the purposes of NEPA. Sw. Williamson Cnty. Comm’n Ass’n, Inc., 

243 F.3d at 279.  

The federalization test adopted by the majority of circuits, which focuses 

broadly on prerequisite federal approval and federal control over project outcomes, 

comports with the CEQ regulations because it is broad enough to include programs 

that, even if not federally financed, may be federally “assisted,” “conducted,” 

“regulated,” or “approved.” Affording the CEQ regulations the deference they are 

due, this Court should adopt the majority standard because it maintains the broad 

interpretation of “major federal action” the CEQ intended. Moreover, this Court 

should apply the “control” standard for federalization because it effectuates 

congressional intent by applying NEPA to a fuller range of circumstances than the 



28 

 

standards adopted by other circuits, ensuring that agencies comply with NEPA to 

the requisite fullest extent possible. 

4. Under the “Control” Standard, Mainstay Resources’ Fracking Is a 

Major Federal Action. 

 

As applied, the control standard turns projects undertaken by nonfederal 

actors into major federal actions when a federal agency must sanction some aspect 

of the project before it can move forward. For example, in Maryland Conservation 

Council, citizens’ groups sued to enjoin a county’s construction of a highway pending 

completion of an EIS. 808 F.2d at 1040. The circuit court overturned the district 

court’s decision that the construction of the county highway was not a major federal 

action, finding that the project was federal because the Secretary of the Interior 

would have to approve portions of the highway construction. Id. at 1042. The court 

reasoned that the inability of the project to proceed without at least one federal 

secretary’s approval made the entire project a major federal action requiring an 

EIS. Id.  

Additionally, in Sugarloaf, suit was brought against the Federal Energy 

Regulatory Commission for a failure to prepare an EIS. 959 F.2d at 510. The 

plaintiffs claimed that the agency, in connection with the construction of a waste 

disposal facility, engaged in a major federal action. Id. The court determined that 

there was not a major federal action present because the Northeast Maryland 

Waste Disposal Authority, a nonfederal actor, could proceed with the construction 

project regardless of the approval from the Federal Energy Regulatory Commission 

and could essentially disregard the agency’s recommendations. Id. at 513.   
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In this case, the DoD has controlled MRI’s fracking operation from the outset 

because the project could not begin without DoD approval. First, the lease between 

MRI and the DoD is a legal instrument giving MRI permission to commence oil 

exploration. (R. at 3). Prior to the lease, the DoD retained exclusive ownership of 

the subsurface minerals at Fort Watt. (R. at 8). Therefore, like the county in 

Maryland Conservation Council that could not construct a highway without 

approval from a federal secretary, MRI would have no right to extract mineral 

resources from Fort Watt land without the DoD leasing its mineral rights. In 

contrast, unlike the nonfederal actor in Sugarloaf that was not required to obtain 

prior approval from the federal agency before proceeding with its project, MRI’s 

project is subject to DoD approval because the DoD has retained inspection rights 

under the lease. By implication, MRI will not be able to conduct fracking operations 

unless the DoD is satisfied by those operations. The necessity of prerequisite 

authorization by the DoD makes MRI’s fracking a major federal action.  

Furthermore, the DoD controls the outcome of MRI’s fracking operation. The 

DoD decides whether MRI can sell extracted resources to certain potential buyers. 

(R. at 9). By retaining veto power over sales, the DoD has made its approval of 

customers a prerequisite to MRI’s sales. Whether MRI will achieve profitable 

outcomes depends largely on whether the DoD allows it to sell to certain buyers. As 

the dissent recognized in the court below, “if the DoD were to disapprove of every 

potential customer proposed by MRI, the project would grind to a halt.” (R. at 20). 

Also, the DoD has imposed a duty to market on MRI. (R. at 9). Thus, MRI is not free 
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to produce oil and gas on the leased premises and create reserves or otherwise 

dispose of the resources as it chooses. By controlling the outcome of the project with 

the power to dictate how extracted resources are used, the DoD has made MRI’s 

fracking a major federal action. 

Because the DoD has so intertwined itself with MRI’s fracking operation, it 

should not be allowed to circumvent NEPA requirements. If the DoD can claim 

rights under the lease, accept royalty payments, monitor fracking operations, and 

tell MRI to whom it cannot sell its product, policy dictates that the agency cannot 

extricate itself from the project only where obligations become due under federal 

law. Procedural NEPA duties are imposed on an agency for its major federal actions 

because if an agency can change a project’s course in light of environmental 

consequences, it has a duty to evaluate those consequences. The DoD should 

evaluate the environmental consequences of the fracking project because its control 

over the project will allow it to change how MRI operates if environmental 

considerations warrant such a change. 

B.   The Mineral Rights Lease Requires the Completion of an Environmental 

 Impact Statement.  

 

 The procedural duties imposed on federal agencies under NEPA must be 

complied with “to the fullest extent possible.” 42 U.S.C. § 4332. This language “sets 

a high standard for the agencies, a standard which must be rigorously enforced by 

the reviewing courts.” Calvert Cliffs' Coordinating Comm., Inc., 449 F.2d at 1114. 

“To the fullest extent possible” does not mean the agency has discretion to 
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determine whether it will complete an EIS, but that it must complete one whenever 

it engages in a major federal action. Id. 

 The Respondent cannot rely on the original EIS completed by the DoD as 

sufficient to cover the mineral rights lease. If conventional oil and gas extraction 

were at issue, the original EIS likely would have been sufficient because it 

discussed this method of extraction “in detail.” (R. at 6). However, an EIS is 

required as a result of the planned fracking for two reasons: 1) the fracking 

operation permitted by the mineral rights lease is a major federal action for which 

no EIS was completed, and 2) fracking will significantly affect the quality of the 

human environment.  

1. The Fracking Operation Permitted by the Mineral Rights Lease Is a 

Major Federal Action for Which No Environmental Impact Statement 

Was Completed. 

 

 An agency must begin NEPA procedures “at the earliest possible time” in the 

course of planning. 40 C.F.R. § 1501.2 (2013). The purpose of early EIS preparation 

is to ensure the agency maintains flexibility to change courses if the EIS reveals its 

planned course of action is environmentally unsound. Sierra Club v. Peterson, 717 

F.2d 1409, 1414 (D.C. Cir. 1983). “NEPA requires an agency to evaluate the 

environmental effects of its action at the point of commitment.” Id.  

a. The Environmental Impact Statement completed for the 

decommissioning and sale of Fort Watt did not encompass 

Mainstay Resources’ fracking. 

 

 A federal agency’s duties under NEPA do not terminate after completion of 

an EIS. Hart, 551 F.2d at 1181. Continuing projects in which there is meaningful 
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federal involvement require ongoing compliance with NEPA. Id. Agencies have a 

duty to draft an additional EIS as part of the same project when a major federal 

action will yet occur that significantly affects the human environment and which 

the original EIS does not address. Marsh v. Or. Natural Res. Counsel, 490 U.S. 360, 

374 (1989). 

 To the extent that Respondent would rely on the EIS completed by the DoD 

for the decommissioning and sale of Fort Watt, the argument would be irrelevant 

because fracking is an additional major federal action that remains to occur and 

that was “only briefly discussed” in the original EIS. (R. at 6). The cursory 

treatment fracking received in the EIS does not satisfy the detailed requirements 

for an EIS. See 42 U.S.C. § 4332 (requiring a “detailed statement” regarding, among 

other things, the “environmental impact,” “adverse environmental effects which 

cannot be avoided should the proposal be implemented,” and “the relationship 

between local short-term uses of man's environment and the maintenance and 

enhancement of long-term productivity”). More importantly, because one of the core 

purposes of preparing an EIS is to facilitate public comment regarding a major 

federal action, the DoD deprived the public of its chance to participate in the 

decision to begin fracking.  

b. The Department should not avoid its procedural duties under 

NEPA because of its own failure to complete an Environmental 

Impact Statement at the appropriate stage.  

 

 NEPA expressly includes “continuing activities” in its explication of major 

federal actions. 40 C.F.R. § 1508.18. Assessing the ongoing duties imposed on 
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agencies under NEPA, the court in Hart reasoned that “as long as agency decisions 

remain to be made or are open to revision, [NEPA] should be applied.” 551 F.2d at 

1181. It is well established that “when a major federal action is undertaken, no part 

may be constructed without an EIS.” Md. Conservation Council, 808 F.2d at 1042 

(emphasis added). The crucial balancing test to determine when a new EIS may be 

required asks whether a project “has reached the state of completion where the 

costs of abandoning or altering the proposed route would clearly outweigh the 

benefits therefrom.” Arlington Coal. on Transp. v. Volpe, 458 F.2d 1323, 1332 (4th 

Cir. 1972). But “considerations of administrative difficulty, delay or economic cost 

will not suffice to strip the [procedural] section [of NEPA] of its fundamental 

importance.” Calvert Cliffs, 449 F.2d at 1115. 

 In Arlington Coalition, the court considered whether an agency would have to 

halt an interstate construction project to complete an EIS, when the project began 

before NEPA was enacted. 458 F.2d at 1332. By the time the case reached the court, 

most of the planning for the interstate was completed, including an expenditure of 

over 28 million dollars and an acquisition of 84 percent of all the required land. Id. 

The court held that the federal agency had to complete an EIS before continuing 

construction. Id. at 1331. The court reasoned that despite significant completion of 

the project, it had not yet passed the point where NEPA applied, and “that doubt 

about whether the critical stage has been reached must be resolved in favor of 

applicability [of NEPA].” Id. 
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 As a matter of policy, there should be no point at which this Court finds that 

“the costs of abandoning or altering” the fracking project “clearly outweigh” the 

benefits of doing so. Fracking chemicals leaching into the Newtonian water supply 

poses a risk so significant that even immense financial investments into the 

fracking operation cannot justify finding that the costs of abandoning or altering the 

project are too great. 

 Moreover, the DoD should not be allowed to escape the commands of NEPA 

because it failed to complete an EIS when it sanctioned MRI’s decision to frack in 

2010. (R. at 10). If this Court were to hold that the DoD is not required to complete 

an EIS because of the resources already invested in fracking, it would encourage 

other federal actors to become quickly invested in projects without completing an 

EIS in an attempt to avoid NEPA. 

2. The Human Environment Will Be Significantly Affected by Fracking 

Conducted by Mainstay Resources. 

 

 Under NEPA, a major federal action that requires an EIS is one that 

significantly affects the quality of the human environment. 42 U.S.C. § 4332(C). The 

CEQ determined that that the human environment “shall be interpreted 

comprehensively to include the natural and physical environment and the 

relationship of people with that environment.” 40 C.F.R § 1508.14. In addition, the 

CEQ has defined “effects” to include direct effects, which occur simultaneously with 

the action at issue, and indirect effects, which occur later in time or farther in place 

than the action, “but are still reasonably foreseeable.” 40 C.F.R. § 1508.8. The term 

“significantly” is qualified by “context” (the effects on the relevant locale) and 
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“intensity” (the degree of impact). 40 C.F.R. § 1508.27. In a suit to enjoin a project 

pending completion of an EIS, “it is not necessary for plaintiffs to prove significant 

effects on the environment.” Blue Ocean Pres. Soc’y v. Watkins, 767 F. Supp. 1518, 

1526 (D. Haw. 1991) (emphasis in original). Instead, the party seeking relief “need 

only raise questions about whether the [p]roject may significantly affect the 

environment.” Id. (emphasis in original).   

 While “significant environmental effects” are not subject to tidy rules, a 

“radical change” in the way the land is used is more likely to be “significant” than 

an existing use. Hanly v. Kleindienst, 471 F.2d 823, 831 (2d Cir. 1972). For example, 

“one more highway in an area honeycombed with roads usually has less of an 

adverse impact than if it were constructed through a roadless park.” Id. at 832. 

Significant environmental effects are those that impact, either positively or 

negatively, water, soil, air, or plants. Natural Res. Def. Council, Inc. v. Grant, 341 F. 

Supp. 356, 367 (E.D.N.C. 1972). Effects such as plant destruction, noise and 

pollution, or decreased enjoyment of and access to natural lands are significant 

effects on the human environment. See Monroe Cnty. Conservation Council, Inc. v. 

Volpe, 472 F.2d 693, 698 (2d Cir. 1972) (“[I]t cannot be disputed that a taking of 

eleven acres of parkland in a thickly settled city significantly affects the human 

environment.”). 

 Fracking undoubtedly creates significant environmental effects. The well at 

Watt 1 is 8,200 feet deep and 3,750 feet across, while the well at Watt 2 is 12,175 

feet deep and 5,400 feet across. (R. at 10). Into those wells, MRI will inject “huge 
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quantities of water mixed with sand and chemicals” at “high pressure and volume,” 

(R. at 6), creating the potential for irreparable harm to the New Tejas River and the 

freshwater aquifers and reservoirs that depend on it. Especially in this context, 

fracking is a “radical change” because the land on which fracking will occur was 

most recently a moribund military base. (R. at 4–5). Changing the land from a 

sparsely populated base with few ongoing military operations into a hub of oil and 

natural gas drilling with wells plunging thousands of feet into the ground is radical.  

 It is particularly crucial that the DoD and the citizens of Newtonian are 

cognizant of the environmental impacts of the proposed major federal action 

because fracking has only recently become a viable means of oil and gas production. 

Its potential effects must be fully explored because it represents the “profound 

influences” of “resource exploitation” with which Congress was concerned when it 

enacted NEPA. 42 U.S.C. § 4331(a); see also Calvert Cliffs, 449 F.2d at 1128 (“In 

cases where environmental costs were not considered in granting a construction 

permit, it is very likely that the planned facility will include some features which do 

significant damage to the environment and which could not have survived a 

rigorous balancing of costs and benefits.”). NEPA serves no more important purpose 

than to prevent uninformed agency action. Robertson, 490 U.S. at 350–51. Unless 

the DoD completes an EIS assessing fracking at Watts 1 and 2, neither the public 

nor the DoD will be fully apprised of the environmental costs of the operation. 

Fracking in this case is exactly the “uninformed agency action” that NEPA is in 

place to prevent. 
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C. The Circuit Court Erred in Denying Friends of Newtonian a Preliminary 

Injunction Because Friends of Newtonian Meets All the Requirements for the 

Grant of a Preliminary Injunction. 

 

 The lease between MRI and the DoD transformed MRI’s fracking into a 

“major federal action,” and FON is likely to succeed on its claim that the DoD must 

complete an EIS before fracking can commence. 42 U.S.C. § 4321 (requiring the 

completion of an EIS upon the commission of a major federal action). If the 

preliminary injunction is denied, fracking will commence without consideration of 

the environmental consequences and will undoubtedly result in irreparable harm. 

Amoco Prod. Co., 480 U.S. at 545 (calling environmental harm “irreparable”); 

Defenders of Wildlife, 504 U.S. at 572 (declaring that failure to complete an EIS 

would impair a concrete interest of an environmental group). The balance of 

equities favors FON because the harm to the DoD would be minimal; the only 

definite harm to the DoD would be in lost profits during the injunctive period while 

it completes the EIS. Indeed, “NEPA itself does not mandate particular results,” 

and it remains uncertain that the project will be a total loss for the DoD based on 

its adherence to NEPA’s procedural requirements. Robertson, 490 U.S. at 350. 

Given the impact fracking would have on the New Tejas River and surrounding 

aquifers, granting an injunction to allow the completion of an EIS would best serve 

the public interest. 42 U.S.C. § 4331 (finding that the maintenance of the 

environment is of “critical importance”); Hodel v. Va. Surface Mining & 

Reclamation Ass’n, 452 U.S. 264, 300 (1981) (stating that protection of the public 

health “is a paramount governmental interest”); see also Defenders of Wildlife, 504 
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U.S. at 577 (finding an “undifferentiated public interest in executive officers' 

compliance with the law”). Finally, because FON established all requirements for a 

preliminary injunction, this Court should find that the lower court abused its 

discretion when it denied Petitioner its requested relief.  

CONCLUSION 

FON respectfully requests that this Court affirm the decision of the United 

States Court of Appeals for the Fourteenth Circuit that the claims brought by FON 

are ripe for judicial review. Additionally, FON requests that this Court reverse the 

circuit court’s decision that the execution of the mineral rights lease did not 

constitute a major federal action. FON is entitled to the grant of a preliminary 

injunction because the DoD did not complete an EIS as required by NEPA.  

 

Respectfully Submitted, 

 

 

Team 98         ____ 

Attorneys for Petitioner 
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APPENDIX 

3. Royalties.  As royalty, Lessee covenants and agrees to pay monthly to 

Lessor one-quarter (1/4) of the gross proceeds received by Lessee from the 

sale of all oil, gas, condensate, and/or liquid hydrocarbons produced and 

saved by Lessee from the Leased Premises whether sold to an affiliate of 

Lessee or in an arms-length transaction to an unaffiliated third party.  

*** 

(d) Due Dates of Royalty.  All royalties that may become due 

hereunder shall commence to be paid on the well(s) completed on the 

Leased Premises within sixty (60) days after the first day of the month 

following the month during which any well commences production.  

Thereafter, all royalties shall be paid to Lessor on or before the last 

day of the month following the month of production. 

 

(e) Duty to Market.  Lessee shall place oil and gas produced from the 

Leased Premises in marketable condition and shall market same as 

agent for Lessor, at no cost to Lessor.  

*** 

(g) Veto Powers.  Lessor retains the right to veto the sale of any oil or 

gas produced from the Leased Premises to any unaffiliated third party 

should such sale be deemed a threat to the national security of the 

United States of America.  Lessee shall provide the identity of any 

unaffiliated third party to Lessor in writing not less than thirty (30) 

days prior to any contemplated sale.  In the event Lessor chooses to 

exercise its veto rights, Lessor must provide to Lessee in writing no 

later than twenty (20) days after being notified of the identity of the 

unaffiliated third party an explanation of Lessor’s decision that 

includes a detailed description of the national security concern forming 

the basis for Lessor’s decision.  

*** 

11. Inspection.  At least once each quarter, Lessor may inspect all operations 

and facilities at the Leased Premises with the Lessee to determine 

compliance with the provisions of the Lease in connection with Lessee’s 

operations at, and production from, the Leased Premises.  

*** 

14. Compliance with Laws.  Lessee shall comply with all applicable federal, 

state, and local laws and regulations, including without limitation, those 

governing land use, conservation, pollution control, endangered or threatened 

species preservation, and irrigation.  Moreover, Lessee covenants to comply 

with all applicable federal and state laws and regulations regarding safety, 

protection of the Leased Premises, protection of property, protection of 

wildlife (including, without limitation, endangered species), and protection of 

human life and health. 


